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STATEMENT.

This action was brought by Harry S. Jones against the

plaintiff in error, the Northern Pacific Railway Company (a

corporation), to recover damages for alleged injuries received

on the 4th of February, 1904, while Jones, the defendant in

error, was walking along the railroad track of the plaintiff in

error about 400 feet east of the station platform at the town of

Frisco, County of Kootenai, State of Idaho.

Defendant in error had lived in Black Bear about 1

1

months when the accident happened. (Record, p. 237.) He

had used the railway track of the plaintiff in error as a foot

path in going to and returning from the mine wherein he was

'employed, and also in going to and returning from the town

of Gem.

The complaint, in substance, alleges that plaintiff in error

is a corporation operating a line of railroad running from Wal-

lace, Idaho, to Burke, Idaho. That said line of railroad runs

through a narrow canyon. That the line of railroad track is,

and has been for a long period of time, used as a highway by

the residents of the canyon, \\ith the acquiescence and consent

of plaintiff in error. That lietween the hours of 1 1 and 12

o'clock, p. m., of the 4th of February, 1904, plaintiff, while

walking on said track from Gem to his home in Black Bear,

and when defendant in error had reached a point about 300

feet east of the place called Frisco, a special train, being run

negligently and carelessly by this plaintiff in error, struck de-

fendant in error and dragged him about 100 feet, thereby

causing the injuries complained of. That the place where de-

fendant in error was struck was very light by reason of there

being large electric lights nearby, and that by reason of such



Ii'o-hts, the Holit and reflection from the headhght of the loco-

motive was not noticeahle. That the noise caused by water

going over a dam and falHng from a flume nearby drowned

the noise of the approaching train. That no bell was rung or

whistle blown on said train and no lookout ahead was kept on

said train. That it was through n<j fault of the defendant in

error that the accident happened, but solely through the negli-

gence and carelessness of the defendant and its servants. That

the defendant in error was 36 years of age, married and had

two children. That he was a miner by occupatic^n and capable

of earning from $3.50 to $5.50 per day. That by reason of his

injuries he will be prevented from continuing in said occupa-

tion, and will never be able to do haRl work.

The answer of plaintitT in error admits that it is a cor-

poration operating a line of railroad between Wallace and

Burke, Idaho. Admits that a portion of said track is used by

pedestrians in the day time, but denies nearly all other allega-

tions, matters or things set up in said complaint. The answer,

by way of an affirmative defense, sets up that whatever in-

juries plaintiff received at the time and place mentioned in the

complaint, or at any other time or place, were caused and

brought about by the negligence and carelessness of the plaintiff

in error. Upon these pleadings, the case was tried before a

jury which brought in a verdict for the defendant in error for

$7000.00 damages; judgment was entered accordingly for this

amount, together with costs.

SPECIFICATIONS OF ERRORS RELIED UPON BY
PLAINTIFF IN ERROR.

I. The Court erred in overruling the demurrer of the

defendant to the plaintiff's complaint, which demurrer was, and
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is, upon the ground that said complaint did not and does not

state facts sufficient to constitute a cause of action.

2. The Court erred in overruHng defendant's objection

to the introduction of any evidence in the case, made upon tlit

ground that tlie complaint did not and does not state facts

sufficient to constitute a cause of action.

3. The Court erred in permitting the introduction of

Exhibit "C" in evidence, to the offer of which defendant ob-

jected upon the ground that it was incompetent, irrelevant and

immaterial, and that it did not show the situation at the point

of the accident, and that the photograph was not taken at the

time of the accident, or within a reasonable time before or

after the accident.

4. The Court erred in admitting in evidence the photo-

graph marked Exhibit "G" (Bill of Exceptions, pp. 53-54), to

which offer the defendant objected on the ground that it was

not taken at the time, or near the time, of the injury, but a

year or more thereafter ; that it was not shown that the place

was the same at the time of the accident as it was when the

picture was taken ; that the place shown in the photograph was

not concerned with any place or point or feature of the situation

in this case.

5. The Court erred in refusing to grant defendant's mo-

tion to direct a verdict in favor of the defendant, made at the

close of all the testimony, which motion was based upon the

ground that there is no evidence to justify the submission of

the case to a jury, and no question of fact that a jury could

be called upon to determine, and that the evidence introduced

at the trial was insufficient to justify a verdict in favor of the

plaintiff; and upon the ground that there was no evidence
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tending- to show any negligence on the part of the defendant

or its agents or servants, or any of them ; and that the evidence

introduced at the trial convicts tlie plaintiff of negligence,

barring a recovery on his part, and especially in his entire fail-

ure to look or listen for a train prior to the time of the acci-

dent ; and that the allegations of negligence in the complaint

are that of defendant's failure to ring the bell or blow the

whistle ; while the uncontradicted testimony in the case which

directly bears upon the c[uestion is that the whistle was blown

;

that while plaintiff was walking longitudinally along the track,

upon which and o\'er which he knew^ trains were liable to run

at any time, he did so v/ithout lookinp- or listening and with-

out any effort on his part to avoid injury by being struck by a

train; that while plaintiff might not have been literally a tres-

passer, yet under the proof he could haA'e been no more than

licensee, and, therefore, the duty of the defendant in operating

iis trains was not willfully or wantonly to strike the plaintiff

after realizing and appreciating the danger wdiich he was in,

if any ; that there is no testimony in the case showing that any

agent or servant of defendant saw the plaintiff prior to the

alleged striking, and that inasmuch as they owed him no duty

until after seeing him and realizino- liis danger, there was no^,

and could not have been, any negligence, on defendant's part

;

and that it is successfully proved without controversy, that the

plaintiff, with full knowledge of his surroundings, his situation,

an.d the dangers incident thereto, an^d for his own convenience

solely, entered upon defendant's railway track and right of way

and walked a long distance thereon without either looking or

listening or watcliing for the approach of a train from the rear,

and remained upon the track until he was struck by, or fell



against, the engine or train, notwithstanding the said engine

had been for a long distance in plain sip-ht of him, and for a

long time susceptible of being plainly heard by him, whereas

there was nothing to prevent him from leaving the track, and

whereas his eyesight and hearing were good, and whereas if

any adverse wind or waterfall, or any other thing made it more

difficult for him to hear or see. then his duty to look and listen

became the greater; that whereas there could be no recoverv

unless plaintiff had alleged and proved that his injury was

willfully or wantonly inflicted, or could have been prevented by

defendant or its agents, after becoming cognizant of his

danger, yet there is no allegation of willful or wanton conduct

on defendant's part, and no proof thereof, and no allegation

that defendant was, or should have Ijeen cognizant of plaintiff's

danger, and no proof thereof; and therefore, this motion must

])e sustained.

6. The Court erred in refusing to permit defendant's

counsel to take exceptions to portions of the arginnent of plain-

tifif's counsel, Mr. Gray.

7. The Court erred in refusing to instruct the jury to

disregard that portion of the argument of plaintiff's attorney.

Air. Gray, wherein he spoke of "willful acts of willful neg-

ligence on the part of defendant's engineer," and that portion

wherein he referred to "defective appliances in the engine for

stopping the train," and where Air. Gray stated "that the de-

fendant admitted that plaintiff's injuries were permanent,"

and where Mr. Gray stated that the engineer "admitted that he

was negligent," and where Air. Gray stated that it was the duty

of the engineer to keep a constant lookout ahead.

8. The Court erred in his charge to the jury wherein he
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commented upon the noise from waterfall and the creek as

imposing a greater degree of diligence upon the defendant com-

pany or its agents or servants.

9. The Ccnu't erred in his charge to the jury wherein he

commented uj)on the wind hlowing toward the engine and in

the face of the plaintiff, as imposing an increased diligence

upon the defendant or its agents.

10. The Court erred in his charge to the jury wherein

he commented upon the snow rendering travel more incon-

venient elsewhere than upon defendant's track as imposing an

increased diligence upon the defendant or its agents.

11. The Court erred in his charge to the jury wherein

he commented upon the electric lights rendering the headlight

on the engine less noticeable, and thus imposing an increased

diligence upon the defendant or its agents.

12. The Court erred in his instructions to the jury which

referred in any way to the necessity of the defendant giving

signals, either by ringing bell or blowing whistle.

13. The Court erred in his charge to the jury wherein

he submitted to them the question of the duty of defendant's

employes to keep a lookout ahead, but failed to make any refer-

ence to the principle that even if plaintiff had been seen by

defendant's agents, the latter would have had a right to pre-

sume that plaintiff would get off the track, unless seen to be in

peril.

14. The Court erred in submitting to the jury the ques-

tion of defendant's negligence, for the reason that mere neg-

ligence not amountin.g to a willful, wanton act, would not

justify a recovery.

15. The Court erred in his charge to the jury wherein



8

he stated in substance that he. ''conceived the fact to be that

the railroad company permitted the use of its tracks by pedes-

trians because it was almost a matter of necessity."

1 6. The Court erred in refusing to give the jury instruc-

tion Number One ( i ) requested by defendant and presented

in writing to the Court by defendant's counsel before the argu-

ments of the counsel to the jury, and before the jury retired to

consider of their verdict, and which instructions read as fol-

lows, to-wit

:

"The Court instructs the jury that it is their duty to return

a verdict for defendant."

BRIEF OF POINTS.

First. What degree of care does a railroad company

owe to a person walking longitudinally along its tracks?

Grethen vs. Chicago, etc.. R. R. Co., 22 Fed. Rep., 609.

Blanchard vs. Lake Shore & M. S. Ry. Co., 126 111.,

416-18, N. E. 799.

Louisville & N. R. Co. vs. M'Clish, ( C. C. A.), 115

Fed. Rep., 268-73.

King vs. Illinois Cent. Ry. Co., (C. C. A.), 114 Fed.

Rep., 855-62.

Pennsylvania R. Co. vs. Martin, (C. C. A.), iii Fed.

Rep., 586-7.

Griswold vs. Boston & M. R. Co.. 183 Mass., 434, 6j

N. E., 354-5.

Illinois Central R. Co. vs. Eicher (111.), 67 N. E., 376-8.

Hamlin vs. Columbia & P. S. R. Co. (Wash.), 79 Pac.

Rep., 991-2.

Second. Are photographs admissible in evidence when

they do not show the place of the accident, and when the photo-



graphs were not taken at the time of the accident or within a

reasonahle time thereafter.

Third. Was it negligence on the part of the defendant

in error not to look and listen for trains approaching from his

rear ?

Elliot vs. Chicago, etc., Co., 150 U. S., 246, 14 Sup.

Ct., 85-6.

Schofield vs. Chicago & St. P. R. Co., 1 14 U. S., 615-18.

Chicago & N. W. Ry. Co. vs. Andrews, (C. C. A.),

130 Fed. Rep., 65-71.

Kansas City, etc., Co. vs. Cook, (C. C. A.), 66 Fed.

Rep., 115-^3-

St. Louis & S. R. R. Co. vs. Whittle. (C.'c. A.), 74

Fed. Rep., 296-300.

Missouri Pac. Ry. Co. vs. Moseley, (C. C. A.), 57 Fed.

Rep., 921.

Kirtley vs. Chicago, etc., Ry. Co., 65 Fed. Rep., 386.

ARGUMENT.

FIRST. WHAT DEGREE OF CARE DOES A

RAILROAD COMPANY OWE TO A PERSON WALK-
ING LONGITUDINALLY ALONG ITS TRACKS.

For the sake of bre\'ity we will discuss specifications one

( I ) , two ( 2 ) , ten (10), eleven (11), twelve (12), thirteen

(13) and fourteen (14) under this head, as they all refer to

the one point.

The rule of law that a railroad company owes no duty to

trespassers or licensees on their tracks except not to willfully

ov wantonly injure them is well settled, as is shown by the fol-

lowing cases. We quote only from cases where the track was

commonly used as a footpath by those living nearby.
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In the case of Grethen vs. Chicajyo, etc., R. R. Co., 22 Fed.

609, the railroad track was generally, with knowledge of the

company, used hy residents of the neighborhood as a footpath.

Plaintiff was run over by a freight car that was making ?

flying switch. There was no Ijrakcman on the car. no whistle

was sounded or bell rung. The Court said

:

"Persons living in the vicinity of railroads who use the

tracks or embankments, or the space between the tracks, as a

footpath, are wrong-doers, unless permission is granted by the

company so to use its tracks. Although, pedestrians or the

public generally, travel over them without objection, people go

there at their own risk. and. as said, by the Supreme Court

of Massachusetts, 'enjoy the license subject to the perils.' Gay-

nor vs. Old Colony R. Co., 208. * * * While a rail-

road company is held to the highest degree of care in operating

its road, and is liable for all injuries that result solely from a

failure to exercise such care, persons who take the risk and

perils of traveling upon railroad tracks, and are thus brought

into dangerous positions, voluntarily assumed, are not free

from fault, and if injury results therefrom the company is not

liable."

Blanchard vs. Lake Shore & M. S. Ry. Co., 126 111.. 416;

18 N. E., 799-802. The facts will be shown sufficiently in the

quotation from the Court's opinion.

"The plaintiff introduced some testimony tending to

show- that for a number of years the workmen in the freight

houses, who lived west of Halsted-Street viaduct, had been

in the habit of walking upon the tracks under the viaduct at

the noon hour in order to reach their homes for dinner by a

shorter route, and that this custom had never been prohibited
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1

or interfered with by the railroad companies. It is therefore

claimed that the deceased was on the tracks by the implied per-

mission of the railroad company, and cannot be regarded as a

trespasser. But this precise proposition was decided adversely

to the claim thus made in the Godfrey' case (71 111., 500). It

was there said : 'The plaintiff was traveling upon defendant's

right of way * * * for j^jg Q^y^ mere convenience.

* * * There was nothing to exempt him from the char-

acter of a wrong-doer and trespasser in so doing, further than

the supposed implied consent of the company, arising from their

non-interference with a previous like practice by individuals.

But because the company did not see fit to enforce its rights and

keep people off its premises, no right of way over its ground

was thereby acquired.* The Godfrey case was referred to and

endorsed in the Heatherington Case (83 111., 510), where it

was said : The deceased, when injured, was walking * *

* upon the right of way of the railroad company, for pleas-

ure. * * * 5he occupied the position of a trespasser.

The fact that persons residing in the locality where the acci-

dent occurred had been in the habit of traveling upon the rigiit

of way of the defendant, and no measures had been taken to

prevent it, did not change the relative rights or obligations

of the deceased or the railroad company.' Under the authori-

ties cited, we think that the deceased was guilty of gross neg-

ligence in walking upon the track at the place above described.

This being so. no recover}^ can be had in this action, unless the

death of the deceased was 'willfully or wantonly' caused by the

defendant, or unless the defendant is chargeable with such

'gross negligence as evidences willfulness.'
"
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Louisville & N. R. Co. vs. M'Clish. 115 Fed. Rep.,

268-73.

"The objectionable feature of the charge given lies in the

instruction that the jury might consider the almost universal

habit of using the railroad tracks as a walkway in determining

the question of contributory negligence of the deceased. There

is no testimony in the record showing a universal custom to

thus use the right of way of a railroad for a footpath, and we

do not perceive that a practice of this sort would make it any

the less negligent. In such cases it has been frequently held

that such use. where no question of license or public crossing

is involved, is at the risk of those who see fit to thus expose

themselves without cause. Even in the case of a licensee there

is. under such circumstances, the highest duty to exercise the

utmost degree of vigilance in looking out for approaching

engines or cars. Railroad Co. vs. Cook. 13 C. C. A., 364. 66

Fed. 115, 28 L. R. A. 181. In the absence of a license, the

deceased, under the circumstances of this case, was a trespasser,

to whom the company owed no duty except to avoid, after

discovering his danger, any wanton or unnecessar}' injury to

him. R. R. Co. vs. Cook, suf>ra. We think the defendant was

entitled to a charge that the deceased was guilty of contributory

negligence in thus exposing himself to danger by walking upon

the track."

King vs. Illinois Cent. Ry. Co.. 114 Fed. Rep., 855-62.

We think the contention of the plaintiff's counsel that

Mr. King was a licensee on the defendant's tracks at the point

where lie was struck in no way favorably affects the plaintiff's

case. It is only claimed that he and others were in the habit

of passing north along these tracks, between the rails of the
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different tracks, or between the different tracks, indifferently,

without confining themselves to the gravel walk, and that this

was known to the defendant and its servants, who are not

sh.own to have made any effort to prevent it. The fact that

such use of the tracks was permitted, either passively or ex-

pressly, would not relieve persons availing of it from the exer-

cise of ordinary caution, and so far from charging the servants

of the company with any additional degree of care in operat-

ing its trains at midday, would have a reasonable and natural

tendency to dull their attention in taking notice of people pass-

ing about or along the tracks at such a time, on account of its

being a common occurrence, and the persons usually there be-

ing those who were accustomed to the place and having knowl-

edge of its dangers, and trusting in their own capacity to avoid

mjury in such use by timely stepping off a track on which a

train, or part of a train, or engine, was approaching."

Pennsylvania R. Co. vs. Martin, iii Fed. Rep., 586-7.

"This path had for a long time, without objection by the

railroad company, been used by the employes of the pottery in

going to and from tlieir work. The plaintiff was walking upon

it at the time of the accident, and, if he had then been going to

his home, he would have been, though not a trespasser, a

licensee simply, to whom the defendant would not have been

liable, except for wanton or intentional injury."

Griswold vs. Boston & M. R. R., 183 Mass., 434; 67

N. E. Rep., 354-5.

"Evidenxe was admitted against the objection of the de-

fendant, that persons living in the part of town towards which

plaintiff was going were in the habit of using the railroad track

as the route to reach their homes. Assuming that this evidence
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was admissible, it only changes the status of the plaintiff from

that of a trespasser to that of a bare licensee, to whom the de-

fendant owed no duty, but that of refraining;- from willfully or

wantonly running her down."

Illinois Cent. R. Co. vs. Eicher (111.). 67 N. E.. Rep.,

376-8.

"A railroad company owes no duty to a person walking

along its tracks without its invitation, either expressed or im-

plied, except to refrain from wantonly or willfully injuring

him, and to use reasonable care to avoid injury to him after he

is discovered to be in peril; and it makes no difference in that

respect whether he is a trespasser, a mere licensee, or one who

is on the tracks by mere sufferance, without objection of the

railroad company. One who goes upon a railroad track by per-

mission, or where permission may be implied from the circum-

stances, may be regarded as having a license, but one who is

there by mere sufferance is not a licensee, and may be a tres-

passer. In either case there is no duty toward him, except to

refrain from wantonly or willfully injuring him. (Cases

cited.)"

Hamlin vs. Columbia & P. S. R. Co. (Wash.). 79

Pac, 991-2.

The foregoing cases conclusively show the rule of law to

be as we have stated it heretofore. The complaint herein does

not charge willful or wanton acts on the part of this plaintiff'

in error, nor that defendant in error had any permission from

the railroad company to walk on its tracks. .Vt l3est he was

on the tracks merely by sufferance and this plaintiff in error

was under no duty to watch out for him, or to blow its whistle

or to ring the bell on its engine. Therefore we submit that
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the Court below erred as we liave pointed out in the first,

second, tenth, eleventh, twelfth, thirteenth and fourteenth

Specifications of Error.

SECOND. ARE PHOTOGRAPHS ADMISSIBLE

IN EVIDENCE WHEN THEY DO NOT SHOW THE
PLACE OF THE ACCIDENT, AND WHEN THE PHO-

TOGRAPHS WERE NOT TAKEN AT THE TIME OF

THE ACCIDENT OR WITHIN A REASONABLE TIME

THEREAFTER?

This proposition involves the third and fourth specifica-

tions of error. We contend that the action of the Court below

in admitting the photograph marked Exhibit "C" was error

for the reason that, as the picture bore no relation to the scene

of the accident, and was taken more than a year after the

accident during- a different season of the year, it was irrelevant;

and it was harmful to the plaintiff in error in this : That in

this picture, which is of Black Bear, the wagon road is shown

to run very close to the track, while at the scene of the acci-

dent, the road and track are separated by houses. (Record,

p. 124.) It misled the jury into believing that the snow thrown

off the track would make the wagon road impassable at the

place of the accident, and that, therefore, it was necessary for

the defendant in error to be on the track.

Third, was it negligence on the part

OF the defendant in error not to look
AND listen for TRAINS APPROACHING FROM
HIS REAR?

This proposition involves the fifth (5th), eighth (8th),

ninth (9th), and sixteenth (i6th), specifications, and hence

they will be discussed together.
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The authorities are unanimous in declarin,^ that it is a

person's duty to look out for a train even when merely cross-

ing a railroad track. It follows as a matter of course that the

duty is more imperative when a person attempts to use the

railroad track as a highway. Justice Brewer, in the case of

Elliott vs. Chicago, M. & St. P. Ry. Co., 150 U. S., 245; 14

Sup. Ct., 85-6, said:

"The track itself, as it seems necessary to iterate and re-

iterate, is itself a warning. It is a place of danger. It can

never be assumed that cars are not approaching on a track, or

that there is no danger therefrom."

And yet the defendant in error testifies to walking about

one quarter of a mile, consuming from ten to twelve minutes

in so doing, and never looked around in all that space of

time. (Record, pp. 251-2.)

Schofield vs. Chicago & St. P. R. Co., 114 U. S.. 615-18.

Plaintiff was injured in crossing railroad track. Train was

not regular one, and no train was due at time of accident; it

was moving at a high rate of speed; did not stop at depot;

and did not blow the whistle or sound the bell. The Court

adopted the language of R. R. Co. vs. Houston, 95 U. S.,

697, as follows

:

" 'The failure of the engineer to sound tlie whistle or

ring the bell, if such were the fact, did not relie\e the deceased

from the necessity of taking orcfmary precautions for her

safety. Negligence of the company's employes in these par-

ticulars was no excuse for negligence on her part. She was

bound to listen and to look, before attempting to cross the

railroad track, in order to avoid an approaching train, and not

to walk carelessly into the place of possible danger. Had she
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used her senses, she conld n(-»t have failed both to hear and

to see the train which was coming-. If she omitted to use them,

and walked thoughtlessly upon the track, she was guilty of

culpable negligence, and so far contributed to her injuries as

to deprive her of any right to complain of others.'
"

Chicago & N. W. Ry. Co. vs. Andrews, 130 Fed., 65-71.

Plaintiff testified that he stopped, looked and listened before

stepping onto a railroad track where he was struck by a train

and injured.

The Court said : "Common knowledge tells us that a train

of cars drawn over a railroad track by a 90 ton engine at a rate

of 50 miles an hour makes a great noise, and that even a strong

wind, not of extraordinary or unusual velocity or force, does

not render it possible for such a train to come unexpectedly

upon one who possesses a good sense of hearing and is reason-

ably employing it for his protection under circumstances wdiich

otherwise permit its free use. That plaintiff, in possession of

good sight and hearing, could have looked and listened, and

not have seen or heard the train, which must have been in

plain sight, and making a great noise, is contrary to all reason-

able probability, in opposition to the physical facts, and im-

possible of belief. In these circumstances his testimony that

he looked and listened is entitled to no credence, and does not

create a conflict in the evidence."

The above case marshals nearly all the authorities on

the subject of the duty of one at a railroad crossing.

That it is the duty of a person walking on a railroad

track to look and listen, the omission of which is negligence.

is shown by the following cases ; these cases are also authori-

ties on the first proposition discussed herein, but were omitted



there, as were many others, because the point of law is so well

settled.

Kansas City, etc., R. Co. vs. Cook. 66 Fed. Rep., 115-23.

"If it be assumed that, when he crossed from one track to

the other, he did look to the rear, though this is not shown, yet

he afterwards walked on straight ahead for from 20 to 30

yards, according to his own account, without looking behind

him. The duty of one under such circumstances is not only

to look each way on going up(Mi a railroad track, but to con-

tinually exercise vigilance and observe the track l3ehind as

well as before. The duty of looking is a continuous one.

* * * The noises about him made it all the more im-

portant that he should not rely on his sense of heariiig alone.

Under the circumstances of this case, the failure of the plaintiff

to watch his rear was gross negligence."

St. Louis & S. F. R. Co. vs. \Miittle. 74 Fed.. 296-300.

"It has been repeatedly held that a railroad track is itself

a warning of danger, and that one who voluntarily goes or

walks upon a railroad track without looking to see if a train is

approaching when his view is unobstructed is. as a matter of

law, guilty of a want of ordinary care, which precludes a re-

covery for an injury sustained, exen though the railroad com-

pany was itself guilty of negligence."

Missouri Pac. Ry. Co. vs. Mosely, 57 Fed. Rep., 921.

Plaintiff walked 300 feet along a railroad track without look-

ing behind him. He urged the noise caused by a moving freight

train on an adjoining track as an excuse for not hearing the

train approaching behind him. The Court said

:

"How, then, can this plaintiff recover when he deliberately

stepped upon the track and walked 300 feet without once look-
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ing behind him? The fact that tlie roar of the passing freight

train made his sense of hearing practically useless, made the

duty of the frequent and diligent use of his eyes more impera-

tive. Mynning vs. R. R. Co. (Mich.), 26 N. W. Rep., 514-

If it is contributory negligence that bars recovery to cross a

single track infrequently used, and but a few feet wide, v^'ith-.

out looking and listening for the coming locomotive, it is cer-

tainly gross negligence to step upon a track in busy railroad

yards, and walk 300 feet without looking once to the rear, and

especially when the sense of hearing is rendered practically

useless by the noise of a long freight train passing over an

adjoining track."

We. also, would like to ask : How, then, can this de-

fendant in error recover when he deliberately stepped upon

the track and walked at least 1300 feet without once looking

behind him?

Kirtley vs. Chicago, M. & St. P. Ry. Co., 65 Fed. Rep.,

386, follows the rule laid down in Missouri Pac. Ry. Co. vs.

Moseley, supra.

Now let us examine the evidence given by the defendant in

error to determine whether or not he is guilty of negligence as

defined by the foregoing cases. He stated on cross examination

that while he was walking between the rails and in the middle

of the track, (Record, p. 256), yet he was not watching for

any train (Record, p. 251 ) ; that it was out of the regular train

time and he did not exiDCct there was any train running on

the road at tliat time of night, although it was customary for

the railroad company to rnn these special trains several times

a week. Evidently he did not believe that a railroad track in

itself is a sign of danger. He testifies to being familiar with
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the situation in the canyon (Record, p. 239) ; that he was

familiar with the conditions around Frisco (Record, p. 240) ;

that he had walked past the scene of the accident twice a day

for a long period of time jnst preceding the accident. (Rec-

ord, p. 238.) But even had he never been on the track be-

fore, or even in that locality, the noise caused by the water fall-

ing from the penstock and over the dam would have l)een

called to his attention on the night of the 4th of Feburary,

1904. He must have realized that with that noise assailing his

ears, it would be more difhcult to hear a train approaching him,

and that he should call his other faculties to the aid of his

hearing. These conditions which would certainlv appeal to

Gxen a man of less than ordinary intelligence seem to have had

no effect on plaintiff in error according to his own statement.

But it cannot be safely assumed that the noise caused by

the water rushing over the dam and falling from the penstock

made it more difficult for him to hear an approaching train.

He also claims that a wind blowing down canyon made it

more difficult to hear an upcoming train. (Record, p. 219.)

However, on his direct examination he states that there was

no water overflowing the penstock. (Record, p. 221.) So

there is one element of the noise he complains of gone. Refer-

ring again to the wind he savs was blowing down the canyon.

defendant in error stated on cross examination that "It had

Ijeen a sort of Chinook night, so it was a little soft." (Record,

p. 244.) To show the contradiction, we only need call your

Honors' attention to the fact that it is a warm, balmy wind

blowing in from the Pacific Ocean that causes Chinook weath-

er. When a Chinook wind blows down from the crests of the

ice-clad Rockies, then, perhaj'js. the man's story may be worthy
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of a little credit.

The fact is that his sense of hcarino-, if he was exercising

it at the time, would have warned him of the approach of

the train hefore he reached the i)oint where the noise

of the water drowned other sounds, conceding for

a moment only that the noise would drown other sounds.

Where was the defendant in error when the train reached

the Frisco platform and stopped? All the witnesses

to that point agree that it did stop. Cronin says that it stopped

at Frisco "a few minutes." (Record, p. 145.) Burke says

two or three minutes. (Record, p. 311.) Fischer says one or

two or three minutes. (Record, ]>. 322.) All the evidence on

that point seems to show that the point where defendant in

error was struck l^y the train was ahout 400 feet east of the

Frisco platform. It is uncontradicted that when the train

stopped, the rear car was even with the platform (Record, p.

288), and that the engine was then ahout 150 feet east of the

platform. In ether words the engine must have stopped within

2^o feet of where the accident occurred one or two or three

minutes afterwards. Defendant in error states that after he

left Peterson's saloon, he started up the track and never

stopped walking until he was run over. (Record, p. 217.)

We will presume for a moment that the train stopped at Frisco

for two minutes which would he a short stop. If the defendant

in error was walking three miles an hour he w'ould go 528

feet in two minutes. Therefore, as the place of the accident

was 400 feet east of the platform, he must have been 128

feet west of the platform or 278 feet behind the engine wdien

the train stopped at Frisco, and presumably he was not on the

track. '
' ~;
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If he only walked two miles an hcur he would go 352 feet

in two minutes. Therefore, he would have been 48 feet east

of the platform or 102 feet behind the engine when the train

stopped at Frisco.

If he only walked one mile per hour he would go 176

feet in two minutes and would have been only 74 feet ahead

of the engine when it stopped at Frisco.

Now, supposing that the train stopped for only one min-

ute at Frisco, which would be an extraordinarily short stop.

Walking at three miles an hour he would go 264 feet in

one minute. That would place him fourteen feet behind the

engine when it stopped.

Walking at two miles an hour he would go 176 feet in

one minute, which would place him 74 feet east of the engine

when it stopped.

But supposing even that he was walking at only the rate

of one mile an hour, he would go 88 feet in one minute,

which would place him 162 feet ahead of the engine when it

stopped.

Whether or not he could hear the train at the time it

struck him, certainly he must have been able to have heard it,

if he was making any use of his hearing, when it stopped at

Frisco. The testimony is uncontradicted that the track is

straight for a long distance west of the point where the acci-

dent happened and there is nothing to intercept the view. AMiy

did not the defendant in error look behind him? If he had

he could have seen the train ap]:)roaching. or could have seen

it standing at the station. We respectfully submit that the

plaintiff's own testimony shows him to have been guilty of the

grossest negligence. It is unquestionably true that plaintiff
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was in the rear of the eng-ine when it stopped at the Frisco

platform.

FOURTH. Refcrrinj;^ to specification numher six (6),

perhaps plaintiff in error waived its rights h}^ not objecting

and saving exceptions during the course of Mr. Gray's argu-

ment. But to have objected every time Mr. Gray exceeded

his privileges would have made the discussion endless and

created great confusion.

FIFTH. Referring to specification of error number seven

(7), the refusal of the Court below to instruct the jury to dis-

regard the statements of Mr. Gray mentioned in the specifica-

tion of error was very harmful to this plaintiff in error as it

enabled the defendant in error to get matters before the jury

that were neither set out in the complaint nor proven on the

trial.

SIXTH. Referring to specification of error number fif-

teen (15), we submit that the Court erred against this plain-

tiff in error very seriously when he instructed the jury that

he "conceived the fact to be that the railroad company per-

mitted the use of its tracks by pedestrians because it was al-

most a matter of necessity." The defendant in error, although

he apparently attempted to plead a way of necessity in his com-

plaint, introduced no testimony to prove it on the trial. We

res]:ectfully submit that the learned Judge was wrong in his

conception, and that his remark caused the jury to infer that

defendant in error was rightfully upon the track.

in this case your Honors find the plaintiff, whose wife was

ill in confinement but who left his home about eight o'clock at

night (Record, p. 270), stayed down town until midnight

or after (Record, p. 242^1, then started home up the middle of
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the track (Record, p. 256). with one or two Iwttles of whiskey

in his pocket (Record, p. 247), and who. although he says he

watched ahead, actually admits that he was not watching for

any train hehind (Record, p. 251). and although plaintiff says

he did not hear the train whistle, yet a number of people living-

right near the point of accident heard the train whistle (Rec-

ord, pp. 345 and 386), including witness Airs. Josie Clark who

was waiting for her son who came home to Frisco on the train,

in question. (Record, pp. Z3^^~337-) -^^ least two witnesses,

neither of whom were employes of the railroad company, tes-

tified that plaintiff, Jones, stated to them after the accident

that he had heard the train coming and stepped to one side or

got off the track out of the way and afterwards fell back against

the train and was struck.

We cannot concei\'e of there being any recovery under

such a state of facts. It will be understood that there is no

claim here of such willful or wanton conduct on the part of the

railway company's agents as would permit ])laintiff to recover

even though negligent himself. Bearing in mind this fact and

also the plaintiff's statement of his own case, made upon the

stand, this Court will have no hesitancy in declaring that he

cannot recover. There is a great mass of immaterial matter

thrown about the single question in this case. The record, and

particularly the complaint, is burdened with immaterial and

irrelevant matter. It is immaterial how much the railroad track

in question was used by the people in the canyon as a pathway

nor whether such use was with or without the permission or

accjuiescence of the railway company, the plaintiff in this case

most assuredly could have no better or greater right than one

using a public highway which ran along or over a railroad
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track. Under all of the authorities such a one must look and

listen for approaching trains. If any noise, other than that

made hy the train itself tends to make the noise of the train,

whether whistle, hell or runihling, less discernible, then the

duty of the traveller becomes so much the greater.

The judgment of the lower Court should be reversed and

the cause dismissed.

Respectfully submitted,

JOHN M. BUNN,

JAMES E. BABB,

Attorneys for Plaintiff in Error.




